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- DECISION

FiLe;  B-192191 DATE: October 23, 127

MATTER OF: Osmose Wood Presﬂ-rving Company of America,
Inc.

DIGEST:

Although ﬁid of small business on

small business set-aside exceeded
courtesy t tiid submitted by large busi~-
ness, de ermiuatioc that bid is reason-
able is’ nor legally ctiectional.lle since
Small Business Act has Leen inturpreted
{o mean that GOV°rnmenc may ‘pay, premvum
price to small business firms on small
business restricted procurlments and
sinre bid was lower than uncha)lenged
Government estimate.
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/
05rose ﬂood Preserving Company of America, Inc.

{OBmose), protes’s the Award of a contract to Crest

Chémical i /(nspecticn Company, Inc. {(Crest), under

solicitation No, 70-C0055, a small business set-aside,
Yssued by the Bureau of Reclamatinn, Department of the
Interior, for inspection and treacment of woodpole
gstructures.

The bids received under the solicitation ranged
from $56,459.00 (submitted by Osmose) to $258,189,94,
The Government & estimate was $129,980. In accordance
with the Notice 0f Small Business Sot-Aside of the
solicjtation (whicdn limits the consideration of bids to
gmall | buslnesa concerns)}, the bid submitted by Osmose
was considered nonresponsive since'Osmose was not a
small business. Therefore, Crest 'ias considered to be
the low responsive bidder in the amount of $98,512,10,

Osmose objects to acceptance of the hlgher-pr1ced
bid. 'Osmose states that the substantial difference
between ite bid and the others submitted indicates that
the procurement should not hLave been set aside Ffor small
business because "[t]here are so few gualified small
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businessec * * % that the bids are unreaaonably high."
In effect, Osmosc objecvs to the contracting officer's
determination that the Crrst bid price was reasonable,

Although the Crest bid exceeded the Oswose bid

ae alleged, our Office has interpreted the Small
Businees Act, 15°U.5.C. § 631 et agg (1976), tO mean
that the Govarnment may pay a premium price to small
business firms on restricted procursments teo implement
the policy nf Congress. Society Brand, Incorporated;
Waldman ‘Manufacturing Co., Inc., 5% Comp. Gen. 372

575)1, 715-2 CPD 225; J.H. Rutter Rex Manufacturing
Co., Inc., 55 Comp. Gen., 902 (1976), 76-1 CPD 182.

With regard to the determination of whether a
price is reasonuble, we have stated:

"i* * % gur review in these [set-aside]
protest situations is confined to

whether the contracting officer acted
reasonably in ‘the circumstances and

not to second-guessing the contracting
officer's determination * * + '" J._H,
Rutter Rex Manufacturing Co., Inc., supra,
55 Comp. Gen. at 906.

Since paying a price over and above what migit
be obtained on an unrestricted procurement is not
legally objectionable, the fact that a bid exceeds
a, "courtesy” bid (as submitted by Osmose, see 49 Ccmp,
Gen. 740 (1970)) or the Government estimate does no%
necessarily ;mean that the bid is unreasonable. There
can be a range over and "above the low bid ‘or offer and
the Government ‘¢stimate which is in a reasonable price
range. The determination of price reasonableness
requires a2 degree of discretion. Therefore, contracting
officer determinations dealiny with price reasonabieness
will be sustained barring bad faith or fraud or ‘unliess
the determination itself is unreasonable. See CDI
Marine Company, B-188905, November 15 1977, 77=2 CPD

367; Culllgan Incorporated, Cinclnna Ohio--Recon-
§idera5lgg, B8~189307, November 7, 7, 77-2 CPD 345.
Here, there has been no showing of fraud or bhad
faith. Rather, the record shows that Crest's low
responsive bid was balieved to be reasonable for the
work involved since the bid was substantially below the

Government estimate. Osmos: has not challenged the
validity of that estimate.
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In view of the above, the -pi‘otest is denied,
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For the Comptroller General
of the United States






